Board of Directors
President and
Treasurer
Joseph J. Kuebler, CPA
Vice President
And Treasurer
Philip E. Paule
Ronald W. Sullivan
Randy A. Record
David J. Slawson
Board Secretary
Rosemarie V. Howell
General Manager
Anthony J. Pack
Director of the
Metropolitan Water
District of So. Calif.
Randy A. Record
Legal Counsel
Redwine and Sherrill

May 26, 2011

The Honorable Barbara Boxer
United States Senate
112 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Dianne Feinstein
United States Senate
331 Hart Senate Office Building
Washington, D.C. 20515

The Honorable Mary Bono Mack
U.S. House of Representatives
104 Cannon House Office Building
Washington, D.C. 20515

The Honorable Ken Calvert
U.S. House of Representatives
2269 Rayburn House Office Building
Washington, D.C. 20515

The Honorable Darrell Issa
U.S. House of Representatives
2347 Rayburn House Office Building
Washington, D.C. 20515

The Honorable Jerry Lewis
U.S. House of Representatives
2112 Rayburn House Office Building
Washington, D.C. 20515

RE: EMWD Requests the EPA and the Corps to Withdraw CWA Guidance
Dear EMWD’s Congressional Delegation:
Eastern Municipal Water District (EMWD) is committed to providing safe and reliable
water and wastewater management services to its community in an economical, efficient
and responsible manner, now and in the future.
The District encompasses 542 square miles and serves more than 133,000 domestic
customers and about 130 agricultural customers. It also supplies supplemental water to
several cities and local water agencies. The District is one of 26 member agencies of the
Metropolitan Water District. Eastern owns and operates 18 active production wells, 2,400
miles of water lines, 1,800 miles of sewer lines, 130 water pumping plants and sewage lift
stations, and 82 active water storage tanks with a total capacity of 194 million gallons.
The District’s four regional water reclamation facilities treat 46 million gallons of
wastewater per day from 225,000 sewer connections. As one of California’s largest
marketers of recycled water, Eastern operates 18 pumping facilities on more than 200
miles of pipelines serving agriculture, golf courses, school landscaping and an energy
generating plant. Altogether, two billion gallons of recycled water can be stored until
needed.
Up to three-quarters of Eastern’s fresh water supplies come from northern California and
the Colorado River, via the Metropolitan Water District. The remaining fresh water comes
from wells scattered throughout the district.

Mailing Address: Post Office Box 8300 Perris, CA 92572-8300 Telephone: (951) 928-3777 Fax: (951) 928-6177
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On April 27, 2011, the Obama Administration released a national Clean Water Framework
affirming its commitment to protecting the Nation’s waters. As part of the framework, the
Environmental Protection Agency (EPA) and the United States Army Corps of Engineers (Corps)
issued Draft Guidance identifying “waters of the U.S.” in a way that is broader in scope than
previously issued in 2003 and 2008, thereby expanding the scope of Federal authority.
Eastern Municipal Water District is concerned that the expanded scope of Federal authority set
forth in the Draft Guidance will diminish local authority. EMWD believes that decisions affecting
the use of local resources having primary local effects are better made at the local rather than
national level.
Specifically, EMWD is concerned about the following issues regarding the Clean Water Act
(CWA) Guidance:
1) Ditches become jurisdictional. Section 4 of the Draft Guidance addresses
tributaries including roadside and agricultural ditches. The current regulations do not
define “ditches” as a category of jurisdictional waters and the 2008 Rapanos Guidelines
generally excluded them. However, under the Draft Guidance ditches have a series of
associated requirements and these requirements indicate that many ditches will be
deemed jurisdictional. This concerns EMWD because most pipeline construction
occurs in easements along roadways in ditches. Making ditches jurisdictional would
create additional permitting requirements and could add tremendous costs, unnecessary
administrative requirements and delays to EMWD’s projects.
2) Doesn’t acknowledge arid climates. Applying this Draft Guidance to our arid
climate is challenging at best. Dry channels thereby become regulated under the Clean
Water Act. Despite their dryness, these waters take on the regulatory classification of
actual bodies of water downstream, and become classified for fishing, swimming, and
other uses such as drinking water supply. Expanding Federal authority to include dry
channels will increase the permitting requirements associated with EMWD’s pipeline
and other projects.
3) Creates uncertainty for the District’s recycled water projects. The District is a
leader in water recycling and in using wetlands to treat millions of gallons of water a
day. The Draft Guidance does not affect the existing regulatory exemption for waste
treatment systems, but that exemption is unclear and, but for that exemption, under the
Draft Guidance these treatment wetlands would become waters of the U.S. If these
wetlands are considered waters of the U.S. they could not be used as treatment systems,
shutting down the District’s innovative recycled water projects.
4) Creates uncertainty for the District’s water management systems. The District
moves and stores vast quantities of water throughout its system, under the Draft
Guidance, virtually any surface water storage facility could be considered to have a
“significant nexus” to downstream navigable water located in the same watershed,
simply because the facility stores water that might otherwise reach the navigable water.
Under the Draft Guidance, any water that has a “significant nexus” to downstream
navigable water is a “water of the U.S.” If the District’s storage and conveyance
facilities are considered waters of the U.S., the movement of water through these
facilities may become regulated under the Clean Water Act. This means the movement
of water would require Federal permits, imposing additional regulatory burdens on the
District and its customers. Further, subjecting the movement of water to Federal
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permits is tantamount to giving the Federal Government authority over the use of the
water.
5) The Draft Guidance has legal effect. The Draft Guidance repeatedly notes that it
is not a rule and not binding. Despite these statements, it is obvious that effectively, it
is a rule. Field staff will be expected to employ the content of the Draft Guidance to
support a determination that a given water-body is a “water of the U.S.” This Draft
Guidance will guide the decision-making process that all permittees will be subjected
to. In addition, the Draft Guidance will be used by EPA and the Corps in enforcement
actions, permitting decisions, and jurisdictional determinations which will give the
Draft Guidance a legal effect.
6) EPA and the Corps should conduct a rulemaking. The agencies have carefully
crafted the Draft Guidance with phrases such as “it is not a rule, and hence it is not
binding and lacks the force of law” to avoid judicial review. The Draft Guidance
attempts to circumvent critical rulemaking requirements such as responding to the
public’s comments and engaging in reasoned decision-making that can be subject to
judicial review. However, based on precedents established under the Administrative
Procedure Act, the Draft Guidance would be considered a rule, if finalized and
implemented. The agencies cannot avoid this outcome by claiming that they will
initiate a rulemaking on this issue at some unspecified time in the future.
7) The Administration is advancing the Draft Guidance in the face of opposition
from Congress to expanded Federal authority. The 111th Congress declined to
move legislation that would have expanded Federal jurisdiction in manner similar to
the Draft Guidance. EMWD is concerned that the Administration is advancing this
Draft Guidance to achieve by administrative fiat that which they failed to achieve
through legislation. The Administration should not attempt to change the law through
“guidance.” Only Congress can expand the scope of Federal authority (within the
confines of the Constitution). Thus far, Congress has declined to do so.
With the potential for broad and costly regulatory impacts, careful consideration must be given to
the ability of EMWD and others to provide essential services to constituents – including drinking
water and recycled water delivery and wastewater collection and treatment – by increasing Federal
regulation and control over those services.
Currently, EMWD must consider Corps permits for approximately 20 percent of its projects. The
vast majority of EMWD project impacts is only temporary, such as pipelines crossing a ditch or
wetland, and is immediately restored. EMWD predicts that the Draft Guidance could double that
number of required permits. While EMWD does not shirk its responsibility to protect the
environment, we question whether this Draft Guidance will truly result in substantial protection of
waters and wetlands or will result in massive permitting delays, increased project costs, arbitrary
mitigation requirements – and ultimately increased Federal control over the water that EMWD
supplies to its customers.
As a strong advocate of the Clean Water Act, EMWD strongly believes in protecting the quality of
our Nation’s waters; regulating activities affecting water quality is absolutely necessary.
Unfortunately, while the agencies claim that the Draft Guidance will improve the effectiveness,
predictability and clarity of CWA, EMWD believes it will make CWA compliance obscure, and
will increase uncertainty by expanding jurisdiction beyond the Clean Water Act, current regulations
and Supreme Court decisions.
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For the reasons above, EMWD respectfully requests your support in urging the EPA and the Corps
to withdraw the Draft Guidance and begin the formal rulemaking process, starting with a notice of
inquiry to explore the need for changes to the current jurisdictional regulations through a
transparent and deliberative process.
EMWD considers this Draft Guidance one of the most significant water resources issues in years
and we greatly appreciate your consideration and attention to this issue.
Sincerely,

Ronald W. Sullivan
EMWD Board of Directors

Anthony J. Pack
General Manager
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several cities and local water agencies. The District is one of 26 member agencies of the
Metropolitan Water District. Eastern owns and operates 18 active production wells, 2,400
miles of water lines, 1,800 miles of sewer lines, 130 water pumping plants and sewage lift
stations, and 82 active water storage tanks with a total capacity of 194 million gallons.
The District’s four regional water reclamation facilities treat 46 million gallons of
wastewater per day from 225,000 sewer connections. As one of California’s largest
marketers of recycled water, Eastern operates 18 pumping facilities on more than 200
miles of pipelines serving agriculture, golf courses, school landscaping and an energy
generating plant. Altogether, two billion gallons of recycled water can be stored until
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Up to three-quarters of Eastern’s fresh water supplies come from northern California and
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permits is tantamount to giving the Federal Government authority over the use of the
water.
5) The Draft Guidance has legal effect. The Draft Guidance repeatedly notes that it
is not a rule and not binding. Despite these statements, it is obvious that effectively, it
is a rule. Field staff will be expected to employ the content of the Draft Guidance to
support a determination that a given water-body is a “water of the U.S.” This Draft
Guidance will guide the decision-making process that all permittees will be subjected
to. In addition, the Draft Guidance will be used by EPA and the Corps in enforcement
actions, permitting decisions, and jurisdictional determinations which will give the
Draft Guidance a legal effect.
6) EPA and the Corps should conduct a rulemaking. The agencies have carefully
crafted the Draft Guidance with phrases such as “it is not a rule, and hence it is not
binding and lacks the force of law” to avoid judicial review. The Draft Guidance
attempts to circumvent critical rulemaking requirements such as responding to the
public’s comments and engaging in reasoned decision-making that can be subject to
judicial review. However, based on precedents established under the Administrative
Procedure Act, the Draft Guidance would be considered a rule, if finalized and
implemented. The agencies cannot avoid this outcome by claiming that they will
initiate a rulemaking on this issue at some unspecified time in the future.
7) The Administration is advancing the Draft Guidance in the face of opposition
from Congress to expanded Federal authority. The 111th Congress declined to
move legislation that would have expanded Federal jurisdiction in manner similar to
the Draft Guidance. EMWD is concerned that the Administration is advancing this
Draft Guidance to achieve by administrative fiat that which they failed to achieve
through legislation. The Administration should not attempt to change the law through
“guidance.” Only Congress can expand the scope of Federal authority (within the
confines of the Constitution). Thus far, Congress has declined to do so.
With the potential for broad and costly regulatory impacts, careful consideration must be given to
the ability of EMWD and others to provide essential services to constituents – including drinking
water and recycled water delivery and wastewater collection and treatment – by increasing Federal
regulation and control over those services.
Currently, EMWD must consider Corps permits for approximately 20 percent of its projects. The
vast majority of EMWD project impacts is only temporary, such as pipelines crossing a ditch or
wetland, and is immediately restored. EMWD predicts that the Draft Guidance could double that
number of required permits. While EMWD does not shirk its responsibility to protect the
environment, we question whether this Draft Guidance will truly result in substantial protection of
waters and wetlands or will result in massive permitting delays, increased project costs, arbitrary
mitigation requirements – and ultimately increased Federal control over the water that EMWD
supplies to its customers.
As a strong advocate of the Clean Water Act, EMWD strongly believes in protecting the quality of
our Nation’s waters; regulating activities affecting water quality is absolutely necessary.
Unfortunately, while the agencies claim that the Draft Guidance will improve the effectiveness,
predictability and clarity of CWA, EMWD believes it will make CWA compliance obscure, and
will increase uncertainty by expanding jurisdiction beyond the Clean Water Act, current regulations
and Supreme Court decisions.
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For the reasons above, EMWD respectfully requests your support in urging the EPA and the Corps
to withdraw the Draft Guidance and begin the formal rulemaking process, starting with a notice of
inquiry to explore the need for changes to the current jurisdictional regulations through a
transparent and deliberative process.
EMWD considers this Draft Guidance one of the most significant water resources issues in years
and we greatly appreciate your consideration and attention to this issue.
Sincerely,

Ronald W. Sullivan
EMWD Board of Directors

Anthony J. Pack
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5) The Draft Guidance has legal effect. The Draft Guidance repeatedly notes that it
is not a rule and not binding. Despite these statements, it is obvious that effectively, it
is a rule. Field staff will be expected to employ the content of the Draft Guidance to
support a determination that a given water-body is a “water of the U.S.” This Draft
Guidance will guide the decision-making process that all permittees will be subjected
to. In addition, the Draft Guidance will be used by EPA and the Corps in enforcement
actions, permitting decisions, and jurisdictional determinations which will give the
Draft Guidance a legal effect.
6) EPA and the Corps should conduct a rulemaking. The agencies have carefully
crafted the Draft Guidance with phrases such as “it is not a rule, and hence it is not
binding and lacks the force of law” to avoid judicial review. The Draft Guidance
attempts to circumvent critical rulemaking requirements such as responding to the
public’s comments and engaging in reasoned decision-making that can be subject to
judicial review. However, based on precedents established under the Administrative
Procedure Act, the Draft Guidance would be considered a rule, if finalized and
implemented. The agencies cannot avoid this outcome by claiming that they will
initiate a rulemaking on this issue at some unspecified time in the future.
7) The Administration is advancing the Draft Guidance in the face of opposition
from Congress to expanded Federal authority. The 111th Congress declined to
move legislation that would have expanded Federal jurisdiction in manner similar to
the Draft Guidance. EMWD is concerned that the Administration is advancing this
Draft Guidance to achieve by administrative fiat that which they failed to achieve
through legislation. The Administration should not attempt to change the law through
“guidance.” Only Congress can expand the scope of Federal authority (within the
confines of the Constitution). Thus far, Congress has declined to do so.
With the potential for broad and costly regulatory impacts, careful consideration must be given to
the ability of EMWD and others to provide essential services to constituents – including drinking
water and recycled water delivery and wastewater collection and treatment – by increasing Federal
regulation and control over those services.
Currently, EMWD must consider Corps permits for approximately 20 percent of its projects. The
vast majority of EMWD project impacts is only temporary, such as pipelines crossing a ditch or
wetland, and is immediately restored. EMWD predicts that the Draft Guidance could double that
number of required permits. While EMWD does not shirk its responsibility to protect the
environment, we question whether this Draft Guidance will truly result in substantial protection of
waters and wetlands or will result in massive permitting delays, increased project costs, arbitrary
mitigation requirements – and ultimately increased Federal control over the water that EMWD
supplies to its customers.
As a strong advocate of the Clean Water Act, EMWD strongly believes in protecting the quality of
our Nation’s waters; regulating activities affecting water quality is absolutely necessary.
Unfortunately, while the agencies claim that the Draft Guidance will improve the effectiveness,
predictability and clarity of CWA, EMWD believes it will make CWA compliance obscure, and
will increase uncertainty by expanding jurisdiction beyond the Clean Water Act, current regulations
and Supreme Court decisions.
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day. The Draft Guidance does not affect the existing regulatory exemption for waste
treatment systems, but that exemption is unclear and, but for that exemption, under the
Draft Guidance these treatment wetlands would become waters of the U.S. If these
wetlands are considered waters of the U.S. they could not be used as treatment systems,
shutting down the District’s innovative recycled water projects.
4) Creates uncertainty for the District’s water management systems. The District
moves and stores vast quantities of water throughout its system, under the Draft
Guidance, virtually any surface water storage facility could be considered to have a
“significant nexus” to downstream navigable water located in the same watershed,
simply because the facility stores water that might otherwise reach the navigable water.
Under the Draft Guidance, any water that has a “significant nexus” to downstream
navigable water is a “water of the U.S.” If the District’s storage and conveyance
facilities are considered waters of the U.S., the movement of water through these
facilities may become regulated under the Clean Water Act. This means the movement
of water would require Federal permits, imposing additional regulatory burdens on the
District and its customers. Further, subjecting the movement of water to Federal
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permits is tantamount to giving the Federal Government authority over the use of the
water.
5) The Draft Guidance has legal effect. The Draft Guidance repeatedly notes that it
is not a rule and not binding. Despite these statements, it is obvious that effectively, it
is a rule. Field staff will be expected to employ the content of the Draft Guidance to
support a determination that a given water-body is a “water of the U.S.” This Draft
Guidance will guide the decision-making process that all permittees will be subjected
to. In addition, the Draft Guidance will be used by EPA and the Corps in enforcement
actions, permitting decisions, and jurisdictional determinations which will give the
Draft Guidance a legal effect.
6) EPA and the Corps should conduct a rulemaking. The agencies have carefully
crafted the Draft Guidance with phrases such as “it is not a rule, and hence it is not
binding and lacks the force of law” to avoid judicial review. The Draft Guidance
attempts to circumvent critical rulemaking requirements such as responding to the
public’s comments and engaging in reasoned decision-making that can be subject to
judicial review. However, based on precedents established under the Administrative
Procedure Act, the Draft Guidance would be considered a rule, if finalized and
implemented. The agencies cannot avoid this outcome by claiming that they will
initiate a rulemaking on this issue at some unspecified time in the future.
7) The Administration is advancing the Draft Guidance in the face of opposition
from Congress to expanded Federal authority. The 111th Congress declined to
move legislation that would have expanded Federal jurisdiction in manner similar to
the Draft Guidance. EMWD is concerned that the Administration is advancing this
Draft Guidance to achieve by administrative fiat that which they failed to achieve
through legislation. The Administration should not attempt to change the law through
“guidance.” Only Congress can expand the scope of Federal authority (within the
confines of the Constitution). Thus far, Congress has declined to do so.
With the potential for broad and costly regulatory impacts, careful consideration must be given to
the ability of EMWD and others to provide essential services to constituents – including drinking
water and recycled water delivery and wastewater collection and treatment – by increasing Federal
regulation and control over those services.
Currently, EMWD must consider Corps permits for approximately 20 percent of its projects. The
vast majority of EMWD project impacts is only temporary, such as pipelines crossing a ditch or
wetland, and is immediately restored. EMWD predicts that the Draft Guidance could double that
number of required permits. While EMWD does not shirk its responsibility to protect the
environment, we question whether this Draft Guidance will truly result in substantial protection of
waters and wetlands or will result in massive permitting delays, increased project costs, arbitrary
mitigation requirements – and ultimately increased Federal control over the water that EMWD
supplies to its customers.
As a strong advocate of the Clean Water Act, EMWD strongly believes in protecting the quality of
our Nation’s waters; regulating activities affecting water quality is absolutely necessary.
Unfortunately, while the agencies claim that the Draft Guidance will improve the effectiveness,
predictability and clarity of CWA, EMWD believes it will make CWA compliance obscure, and
will increase uncertainty by expanding jurisdiction beyond the Clean Water Act, current regulations
and Supreme Court decisions.
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For the reasons above, EMWD respectfully requests your support in urging the EPA and the Corps
to withdraw the Draft Guidance and begin the formal rulemaking process, starting with a notice of
inquiry to explore the need for changes to the current jurisdictional regulations through a
transparent and deliberative process.
EMWD considers this Draft Guidance one of the most significant water resources issues in years
and we greatly appreciate your consideration and attention to this issue.
Sincerely,

Ronald W. Sullivan
EMWD Board of Directors

Anthony J. Pack
General Manager

