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aisclaimer: [I am not HBACA or SAHBA]
o Q%I)Ac z|ve Developers/Home Builders
~ '?)r‘t S Clean Water Act regulatory

= cemponent In the cost of a new home
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SIEENAWater Act Basics
> Pafri "e"ded for discharge of a pollutant
from a point source” to “navigable waters”

- r‘rf programs

= == 2 (NPDES/AZPDES EPA/ADEQ)
= '_if C Stormwater program adopted under this provision

== -

_—"’-
— e el
—

— 404 (Dredge & Fill — Corps of Engineers)

* “Navigable waters” defined by statute as
“Wwaters of the United States”
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SIEENAWater Act Basics

SEQ Ju- IC jurisdiction (jurisdictional waters)
,Jn.Jsr e two programs IS exactly the same.

'}r a_f,_oach IS very different (404 delineates
waters; 402 does not)

‘éthlty jurisdiction is different:

_ 402 pollutants discharged IN water TO water
— 404 — Construction In water

e Agency culture is markedly different

— Corps vs. EPA vs. ADEQ
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- Th elie. S a de facto regulatory presumptlon
,1 s;but the smallest construction sites
ra NPDES stormwater permit
sometlmes 2 permits (State +

= -_— ThIS desplte the fact that many sites do not

- discharge; many discharge to regional control
structures; and many “waters” should not be
considered not Federal.



—

e —

ROZNermits are only needed for
Jévéb,) ent that impacts natural or man-
) A,L, ralnages

| __=x ' stantlal guestion about the status of small
— -aand'remote “waters” as jurisdictional.
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Open Space
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Floodway

Open Space Legend

Approved 404 Deliveation

25' Dedicaied Buffer Sefback Line with
Reshictive Covenant

100' Voluntary Area Setback Uine, 25-100 Zone
Left Natural bul May Hove Soft Surfoce Trai
Addlliona Voluntary Area Setbact. Left Nofurcl
but May Have Soft Surface Tral

DOUGLAS RANCH

[E——— BUCKEYE, ARIZONA
i . Southeast Planning Area Drainage Related Open Space Exhibit
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Previously Permitte

64th Street

— Area to be permitted
XXX'  Proposed Corridor Width
s Natural Wash Corridor
preninnniin Reconstructed Riparian Wash Corridor
smmmmn Storm Drain
_—= Existing jurisdictional washes

Sumitomo [ §
(Sitiz) W
Previoasly Permitted ||

AN

w - Tatum Bivd.

Note: The proposed wash corridors are
centered on mostly continuous,
sustainable, existing washes rather

L0 than the small, narrow and
Approximate scale in feet discontinuous washes.
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404 Impact Area Map
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JUES iE‘tfon-u J“' |

39 \/ear'-' fter the adopt|on of the' CWA, we still
donit g KOV, What waters are Federal.

\yn Lpproach to jurisdiction has been to
r),u; ‘the bounds of what constitutes a “water”
= an d'to assert that “all waters are Federal”.

’?C'@TUS iIn SWANCC/Rapanos: No they are not

_'--—-

— & Gurrent rules do not to reflect this.

~» Agencies have never defined the upstream limits
of jurisdiction In rule.
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Wealtars o)k .e,Unite tes (1986)

It nal navigable waters
INLETS r‘* e Wwaters

JJ -Waters the use, degradation or
= tructlon of which could affect interstate
-_::" ommerce
= Eﬂt‘lmpoundments of waters otherwise listed
5. Tributaries of waters otherwise listed
6. Territorial seas

/. Adjacent wetlands

_l.
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'\czerr ts to deflne limits of :;.-

JJrJJc P

BOIoSH “Ordinary. *ugh water mark”
( Jr]Wj 1)’ lateral limit of perennial waters

- N¢ e .I 404 regulation above headwaters
— be @re 1984; after that, Corps goes

—

.,,' pstream until OHWM is not “perceptible”

= o Corps Wetlands Manual (1987)

® EPA has never developed its own rules
defining limits.
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anos Guidance (200 9“—-
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SESEISHTorth structure for determlnlng
juiisdiction in the context of 404

psrmi’“” ing.
ST ae type of regulated water bodies:
== Jaditional navigable waters

—_i_

== f‘rl,—_-ReIatlver Permanent Waters

—

~ — Non-RPWs

® Only regulated if you meet the “significant nexus”
test
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(,]Aar / ater ProteCtlng_f’-‘,_
eliear nce (d att) (April 2011)
SRREVISE 'Su'bstantially the approach to
_]JJ‘L)JJf Hion.

~ BUc € ‘t change All' waters that drain to a
=S gle point of entry to TNW are “similarly
=5 Situated” and considered together for

~ Mexus purposes.
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M\eNealattempt toapply SCOTUS case law' to
NPDES eifelefgelggh

Wastlyidifferent approaches depending on
aiclpllall Stration.

2 Now ttempt to define upper limits or to clarify
= 3en ditches and other man made conveyances
ﬁ'-:_ —are regulated.

- & This matters for both 404 and 402 because of
delays under 404 and imposition of an expensive
permit in stormwater context.
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- r\‘_RDE\ : Cost off SWPPP'Is manageable;

PURE are now paying fees to support the

AJQ{}QV

SDUEIpermitting is an issue both as to fees

& —and consistency with AZPDES.

5_0404 Substantial, including consultants,
mitigation, cultural resources, endangered

SPECIeSs.
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\_R)?m 0 significant issue due to NOI
system.

- 4)"-‘ Sl gle greatest cost; greatest source
Gfé“rfalnty
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SRSiastantial, ‘particularly for implementation of
BIVIRSY @ ployee time; stabilization
f‘f—‘fJJJf' nents.

R cularly troublesome because of the lack of
eflts

I\/lost sites that discharge do so to ephemeral or
-~ manmade systems

— Ephemeral systems are dominated by sediment and
erosion increases If “clean” water is discharged.

1
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Jasulsstantial and onigoing:
SVitigation — 2008 rule

= ju]_j"zfl resource/endangered species
= Open space preservation
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Nc very “Water” is Federal.

ESEAgency line drawing by rule is subject to
= Sbstantial judicial deference

—w —_i -.-" _._.

- & Benefits both the 404 and 402 worlds:

i

. — Delineations would be less time consuming; more
routine

— You would know If you need a permit or not
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MIEigely a 404 problem
2 Jurls J}r |0n clarity will help substantially

Jr eler advisability of State primacy.
g ‘egulatory time frames

-—-

: Fee structure means agency has resources to
e permlt
— Shorter and localized chain of command




Spllitions — cost of AZPDES
solipliance 4!‘:-

ace) j ize the local approaches to
etention/detention and credit them In the
ng Bess with either “no permit” or reduced
BMPS, depending on the level of

= retectlon

_'.-° C_onS|der the receiving waters when
~ setting BMPs — If to a natural ephemeral
wash, do we want to control sediment?
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ealer ‘local Standards on mitigation.

prJ\ S consistency of permit procedures
1r]¢e 0cessing.

__; ~6I’1tIVIZ€ mitigation banks/in lieu fee.

‘j eV|S|t the Corps/EPA role in open space
~ preservation.

® Primacy might help here too.
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Clasih WI|| this help inthe. .
recova .
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2202, dr_ “delay projects and so better
PIOCEdUrES; more certainty on jurisdiction would
9ERE] _)1. help The problem is if and when.

- —-Some ISSues require national action (like
=\ HSdICtIOI‘I) But the CGP Is up for reissuance so
ﬁ -there IS a unique opportunity now to streamline

~ the process and eliminate permit requirements
- _where not needed.
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