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Overview

1. Lake Mead Water Level
2. Duarte Nursery case

3. Coyote Lake decision
4
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. US Corps of Engineers v. Hawkes

. EPA Regulatory decisions, rules
and regulations

Texas v. New Mexico and




Lake Mead

e Water level at historic low
e Conservation efforts
e Future outlook
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Lake Mead End of Month Elevation
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Lok Prior to 1999, Lake Mead was last at elevation 1,087.46 feet in February 1956.
1.025 In November 2010, Mead was at its lowest elevation of 1,081.94 feet since it was first filled in the late 1930s.
During the 1950s drought, Mead reached a low of 1,083.23 feet in April 1956.
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Duarte Nursery v. Army Corps of
Engineers, 2:13-cv-02095 (E.D. Cal.
2016)

 Background

e July 10, 2016 order granted summary
judgment to United States

e Appealed to 9% Circuit

Implications




Coyote Lake Ranch v. City of Lubbock, No.
14-0572, 2016 WL 3176683 (Tex. May 27,

2016)
 Opinion released on May 27, 2016

e Texas Supreme Court: Accommodation
doctrine applies to severed groundwater
estate




US Army Corps v. Hawkes Co. Inc., Case
No. 15-290 (May 31, 2016).

 Approved wetlands-
designation is a “final agency
action” under the
Administrative Procedure Act




EPA Regulatory Decision

 EPA issued a decision on forest road discharges

— Declined to regulate forest road discharges under
Clean Water Act § 402.

— Deferring to state and local programs with
consultation




EPA Final Rule: Oil and Gas Effluent

e EPA issued final rule prohibiting
unconventional oil and gas well operators
from discharging wastewater to publicly-
owned treatment works

— Effective August 29, 2016
— Implementation deadline August

29, 2019




EPA Selenium Regulations

e OnlJuly1, 2016, EPA proposed a Clean
Water Act Rule to tighten selenium
water quality criteria for the waters of
San Francisco Bay and Delta

 Proposes criteria of:

— 8.5 micro-gram per gram fish dry weight

— 11.3 micro-gram per gram fish muscle




EPA Selenium Regulations

 OnJuly 30, 2016, EPA published a final
updated national chronic aquatic life criterion

 This criterion is the EPA’s fist tissue based
aquatic life criterion

e EPA recommends the following criteria:




Comparison of 2016 Selenium Criterion to 1999 Criteria.

Chronic Short-term
Whole |
Criterion Egg-Ovary? Body! s Wat_erl Wa'Felr Water!
Version [mg/kg dw] [mg/ke Ime/ke Lentic Lotic [ug/L]
dw] [ug/L] [ug/L]
dw]
2016 Selenium . . s 15 3.1 'n;irgztreent
Criterion ' ' ' (30 day) (30 day) g .
equation
Acute
. Equation
1999 Selenium 5 5
Criteria N/A N/A N/A (4 day) (4 day) based on

water column
concentration




Tribal Water Quality Standards Rule

e September 26 — EPA published notice of a final
rule “Treatment of Indian Tribes in a Similar
Manner as States for Purposes of Section
303(d) of the Clean Water Act”

e By allowing tribes to obtain treatment as
states “TAS” status, tribes may issues lists of




Texas v. New Mexico and Colorado,
U.S. Sup. Ct. No. 220141

e Case pending before the Supreme Court
 Background
e June 28 - First Report of the Special Master
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Rio Grande Basin




Mississippi v. Tennessee,
U.S. Sup Ct. No. 220143

e Mississippi brought suit alleging Memphis,
Tennessee is pumping too much water from

the Sparta-Memphis and altering flow of
water

e Mississippi brought suit claiming it has
absolute ownership of water of aquifer in its




Mississippi v. Tennessee,
U.S. Sup Ct. No. 220143

e Current status?

e Upcoming
evidentiary hearing

Map medified frem J Kery Authur
and FLE. Taylor. {1560)




WOTUS Litigation Update

* In Re: Dep’t of Defense and EPA Clean Water
Rule, Case No. 15-3751 et al.

e September 2, 2016 - Writ of certiorari filed
with US Supreme Court challenging 6t Circuits

decision re: jurisdiction. . @mwmm)
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Questions?

Christopher R. Stork, Esq.
Patrick, Miller & Noto, P.C.
stork@waterlaw.com
(970) 920-1030
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